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IN THE U.S. PATENT AND TRADEMARK OFFICE 
In re application of Before the Board of Appeals 

Kouki HATAKEYAMA - • AppeaINo, 2002-0610 

Application No.: 08/841,318 <3«> U P : 2612 

Filed: April 30, 1997 Examiner: A. Harrington 

For . A METHOD OF CONTROLLING THE DISPLAY 

MODE AND THE RECORDING MODE OF AN 
ELECTRONIC STILL CAMERA (As Amended) 

CITATION OF NEW AUTHORITY UNDER THE PROVI SIONS OF 1.^92(8) 

Assistant Commissioner for Patents February 1 1 . 2003 

Washington, DC 20231 

Sir: 

DISCUSSION 

In the rejection of claim 7 on page 8 of the Examiner's Answer, it was stated as 
follows: 

Although not specifically disclosed by lura, it would have been 
matter of common sense , that a storage time 
calculated/determined . . . (Emphasis added). 

In the case of In re Zurko, 59 USPQ 2 nd , 1 693. 1697 (Fed. Cir. 01), the Cdurt stated 
as follows: 

This assessment of basic knowledge and common sense was 
not based on any evidence in the record; and, therefore lacked 
substantial evidence support. (Emphasis added). 
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Then*.*, in * Zu*o. (cfed above), is further evidence that the rejection based on 
"common sense" is not valid. 

,n presenting^ above authority, this is in addition to the traverse of the rejection 
of claim 7, which is of record and is maintained. 



case was 
2001. 



REASON FOR PRF SENTrNG AUTHORITY 

The In re Zurko case was not argued in the Brief or the Reply Brief, because the 
decided on August 2. 2001 , which was after the Reply Brief filed on May 29, 



It is therefore submitted that the In re Zuri,o case should be considered, because it 
was not available until after the Reply Brief was filed. It is submitted that this explanation 
meets the requirement of "flood cause", as set forth in 37 C.F.R. 1.92(a). last sentence. 
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Commissioner is hereby authorized in this; concurrent, and future 
^Hes, tochargepaymentor^any overpayment to Deposit Account No. 02-2*»for 
any additional fees required under 37 C.F.R. §§1:16 or 1.17; particularly, extension of time 
fees. 

Respectfully submitted, 
BIRCH, STEWART, KGLASCH & BIRCH, LLP 
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